
 
 
 

 
     

        May 8, 2007 
 
 
 
Dear Chairwoman Woolsey: 
 
 Although I was unable to attend your April 24 hearing “Have OSHA Standards 

Kept up with Workplace Hazards?” in person, I read all of the testimony with great 

interest, and viewed the Q&A portion on the Internet.  I would like to provide some 

additional information on the issues involved, from the perspective of an expert in 

quantitative risk assessment and cost-benefit analysis, and that of a former Director of 

Health Standards Programs at OSHA (1995-2000) and a former Regional Administrator 

(Region VIII) for OSHA (2000-2003).  I am currently Professor of Environmental and 

Occupational Health at the UMDNJ School of Public Health, and a visiting professor of 

public affairs at the Woodrow Wilson School at Princeton University, although I have 

written these comments on my own time and am not representing the views of either of 

my academic institutions.  In addition to my training and expertise in risk assessment, I 

have written numerous articles and books on issues of regulatory process, alternative 

regulatory design, agency priority-setting, and program evaluation; beginning later this 

year, I will also serve as executive director of the Penn Program on Regulation at the 

University of Pennsylvania Law School. 

 
 For the past 25 years, I have strongly supported the increased use of risk 

assessment and cost-benefit analysis in regulatory decision-making, so none of my 

comments on OSHA’s disappointing performance should be mistaken for antipathy to the 

analytic burdens OSHA must meet.  I simply believe, contrary to the views espoused by 

several of your witnesses (notably Assistant Secretary Ed Foulke and attorney Baruch 

Fellner) that two fundamental conclusions are indisputable in light of the scientific, 

economic, and historical facts: 
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• That the largest preventable health and safety risks remaining to be 

addressed in our society occur disproportionately in U.S. workplaces (as opposed 

to the ambient environment, consumer products, the transportation sector, etc.), 

and therefore, that failing to regulate means failing to extract benefits that far 

exceed their costs; and 

 

• That although it is by no means easy for OSHA to promulgate cost-

effective regulations that incorporate the best available scientific information, 

OSHA’s appalling lack of progress is clearly due to a failure of will and/or 

talent—because under different leaders, OSHA’s track record of producing 

health-protective but fair standards, meeting all the analytic and public-

participation requirements, was far superior to what it is now. 

 

I should emphasize that my concerns about OSHA’s performance began before the 2001 

Inauguration, although clearly output, morale, and other indices have declined steeply 

since that watershed.  For example, I believe that some of the most productive ways for 

OSHA to help create safer and healthier workplaces involve meaningful partnerships with 

industry, sometimes in lieu of regulation, as long as the goal is to impel needed changes 

in behavior.  Sometimes, traditional regulation would merely allow the relatively best 

workplaces to “backslide,” while never reaching the worst performers; so in a national 

OSHA partnership with both the manufacturers and the installers of fiberglass insulation 

codified in 1999, the producers agreed to provide the needed resources, training, air 

monitoring, and PPE so that their customers could better protect their employees.  I 

championed several such partnerships before leaving Health Standards in 2000, and tried 

to establish enforcement partnerships in Region VIII that required general contractors to 

improve health and safety performance among their subcontractors.  But the very same 

ideas that President Bush’s first head of OSHA dismissed as apparently too “intrusive” 

for industry (apparently preferring instead to emphasize “alliances,” also known as 

“praise for continuing to do whatever you’re doing”) were met with benign neglect in the 

waning years of the Clinton administration, apparently for being insufficiently punitive to 

industry.   
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The way forward, I believe, lies in between these two doctrinaire positions.  

Indeed, the one sentence in Mr. Fellner’s testimony I agree with completely is that “the 

massive amount of time and resources applied to the ergonomics regulation clearly 

delayed and prevented the promulgation of other OSHA standards.”  I supported the 2000 

ergonomics regulation (although I had developed a rather different version of it before 

leaving my position in Health Standards), but I greatly regret having been instructed in 

1998 to stop work on all the other standards under my purview, including some of the 

very ones (e.g., tuberculosis, chromium, Assigned Protection Factors, PEL update 

chemicals) that the current OSHA leadership later had the opportunity to “kill” or weaken 

substantially because they had never been finalized. 

 

I will first provide some specific comments on Mr. Fellner’s testimony, before 

concluding with a couple of other comments about issues raised at the hearing. 

 

Concerns about Mr. Fellner’s testimony: 

 

1. In the second paragraph of his written testimony, Mr. Fellner concludes that based on 

the decline in recorded workplace fatalities and injuries, “OSHA must be doing 

something right.”  As much as I want to believe this, having devoted 11 years of my 

career to OSHA, we simply don’t know how steep the real decline, if any, might be, and 

what portion of it (if any) is due to OSHA’s presence rather than to inexorable trends.  

The fatality rate was falling before there was an OSHA, it fell twice as steeply in the 

1980s as it has since then, and the number of workplace fatalities rose in two of the past 

three years.  With regard to injuries, the amount of under-reporting generates “noise” in 

the data that simply swamps any reliable “signal” of improvement (see, for example, 

Reference (1) below).  More significantly, the statistics Mr. Fellner touts simply shed 

essentially no light on occupational illnesses (which scientists agree cause more than 90 

percent of all of the premature deaths in the workplace), because the OSHA and Bureau 

of Labor Statistics recording systems are not designed to capture these sorts of fatalities.  

It has been 25 years since the last comprehensive survey of workplace exposures to 
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hazardous substances, during which time Congress has funded dozens of large surveys of 

environmental hazards, dietary habits, etc.  To the extent that OSHA is “doing something 

right,” I am thus deeply concerned that this may not apply at all to the area of 

occupational health (as opposed to safety).  The key measure of OSHA’s activity in 

safety versus health is the number of inspections OSHA conducts in each area.  OSHA 

claims (Ref. 2) that it conducted more than 6700 “health inspections” in FY06, or roughly 

17 percent of its total inspections.  But in response to a lawsuit I filed in 2005 under the 

Freedom of Information Act (see item #7 below), OSHA acknowledged that in only 

about 3 percent of the inspections in its history (roughly 70,000 inspections out of over 2 

million conducted) were any chemical samples taken at all.  It seems, therefore, that the 

vast majority of the so-called “health inspections” may in fact be safety inspections 

conducted by enforcement personnel with industrial hygiene credentials, and are only 

coded as “health inspections.”  

2. Throughout his testimony, Mr. Fellner exaggerates how hard it is for OSHA to 

promulgate standards.  Perhaps it appears “daunting” to a non-scientist for an agency to 

have to synthesize and interpret toxicologic, epidemiologic, and engineering data, but that 

is exactly what risk assessors do routinely and well.  Indeed, the quotation he offers from 

Cellular Phone Taskforce v. FCC makes clear that regulatory risk assessment is, if 

anything, even easier to conclude than risk assessment in other arenas, because when the 

evidence is at its most controversial, the “courts’ deference to expert determinations 

should be [and is] at its greatest.”  And, despite the many requirements for OSHA to 

invite participation by stakeholders and respond substantively to their comments—all of 

which I support—when the will is there, the obstacle course can be completed cleanly 

and rather quickly.  In one 18-month period of activity (late 1996 to early 1998)—OSHA 

promulgated three major final health standards—those for 1,3-butadiene, methylene 

chloride, and generic respiratory protection—and defended them in Congressional 

oversight hearings and court challenges, without a single provision being substantively 

weakened following any of this scrutiny.   

3. In his third paragraph, Mr. Fellner refers to the recent hexavalent chromium standard 

as “a win for all parties and the vindication of a process that functioned properly to 
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protect American workers.”  I have had no involvement in this rulemaking since leaving 

Health Standards in 2000, but I will point out that by OSHA’s own calculations, the final 

standard leaves behind a lifetime excess cancer risk of between 10 and 45 cases per 1000 

workers exposed under the legal limit.  This risk is 10 to 45 times higher than the highest 

risk (1 per 1000) that the Supreme Court said (in its 1980 Benzene decision) could 

possibly be considered acceptably small, and 10,000 to 45,000 times higher than the 1-in-

one-million standard Congress has called for in various EPA statutes.  I would 

respectfully suggest that this regulation does not represent a “win” for chromium 

workers. 

4. Mr. Fellner misses one of the main points of the Supreme Court’s 1980 Benzene 

decision when he states that “OSHA [cannot] … recognize a few studies that seem to 

point in the direction of the most protective standard it can promulgate.”  The majority in 

Benzene made clear that OSHA has complete license to “use conservative assumptions in 

interpreting the data with respect to carcinogens, risking error on the side of 

overprotection rather than underprotection.”  The use of “conservative” assumptions has 

been endorsed by several National Academy of Sciences committees (see, e.g., Ref. 3) 

and was recently re-affirmed in a major EPA report, released by the Bush administration 

Ref. 4).  It is crucial to note that in actual practice, OSHA’s use of risk-assessment 

assumptions is markedly less “conservative” than that of EPA and other agencies (even 

though its resulting “acceptable” risk estimates are nevertheless much less stringent then 

those other agencies would allow).  Still, an OSHA that recognized the gravity of its 

unfinished business could certainly make better use of Benzene and reduce the 

complexity of its assessments, if that was indeed contributing to the lack of output.  I 

should also mention for completeness that if anything is exaggerated in cost-benefit 

analysis, it is the estimates of the costs of regulation—an ingrained bias that causes 

OSHA’s (and other agencies’) cost-benefit determinations to err on the side of under-

regulation (see Refs. 5-7). 

5. On the last page of his written testimony, Mr. Fellner makes reference to “hazards du 

jour.”  This strikes me as a thinly-veiled but bizarre insult to those inside and outside the 

Agency who are concerned about the retreat from standard-setting.  The Roman Empire 
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(Pliny the Elder) knew about silicosis 2100 years ago, but OSHA’s limit is still twice as 

high as the level NIOSH recommended more than 30 years ago.  The beryllium PEL (2 

micrograms per m3 of air, encountered every working day for a 45-year working lifetime) 

was developed in 1949, and it has been clear for more than a decade that the equivalent of 

one day’s exposure at that level has caused a grave lung disease in some workers so 

exposed.  Yes, OSHA is also failing to respond to new hazards, but these are not “fads.” 

6. In his next sentence, Mr. Fellner refers to outsiders trying to “micromanage” the 

agency.  This choice of words is also disingenuous, unless you believe that 

“micromanaging” can apply to a request as fundamental as “do something rather than do 

nothing.”  Simply as a logical, not a partisan point of reference, it seems to me that this is 

akin to accusing those calling for a withdrawal of U.S. troops from Iraq of trying to 

“micromanage the war.”  In any event, the Supreme Court (ref. 8) recently expressed its 

clear view that when an agency (in this case, EPA) fails to decide whether it should even 

consider regulating an important hazard, “outsiders” may have a right to force it to 

perform this core task.   

7. In his last bullet point, Mr. Fellner poses a laudable question: “Is OSHA … directing 

its inspectors to workplaces with the deadliest and most serious workplace hazards 

subject to regulations that are already on the books?”  I believe that as important as this 

question is, no one can answer it properly at present, in large part because OSHA is 

actively thwarting such inquiries.   I was forced to file suit against OSHA under FOIA in 

2005, because I made a routine request for OSHA’s air sampling data in order to ask this 

very question, among others (see Ref. 9).  I had hoped to explore, for example, whether 

OSHA tends to increase its level of effort to inspect workplaces for particular substances, 

once it has found widespread violations of PELs for those substances—my experience as 

Director of Health Standards and as a Regional Administrator suggests that OSHA rarely 

seeks to make these sorts of connections, and may even turn its attention away from 

substances where widespread non-compliance has been detected.  But OSHA has 

withheld these data from me, claiming (despite having released the data to others on 

many previous occasions) that it now believes there are “trade secrets” somewhere within 

the database—secrets that it has failed to mark as such and therefore cannot selectively 
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redact.  In some of its court filings in this pending litigation, OSHA has admitted that it 

has never analyzed (and has no plans to analyze) its own exposure data for beryllium, 

even though at least 11 of its own inspectors have been found to have blood abnormalities 

caused by beryllium exposure.  The exposure histories of these inspectors would certainly 

provide one indication of where “the deadliest and most serious workplace hazards” 

could be found, but OSHA apparently has no interest in asking this question, or in 

allowing others to ask it.   

 

Other Comments: 

 
I also want to comment on the statement Rep. Wilson made at the hearing, to the effect 

that OSHA has issued “22 standards” since Inauguration Day 2001.  OSHA’s Office of 

Communications recently prepared a document entitled “OSHA Final Standards 

Published 1971 to Present” that indeed lists 22 actions after January 20, 2001.  But by my 

count, 15 of the 22 items were either technical clarifications (4 items), approving state 

plans (2), plain language rewrites of existing standards (1), changes to whistleblower 

procedures (1), or substantive actions that served to deregulate rather than impose new 

requirements (7).  Curiously, the OSHA document lists only 3 standards for calendar year 

1997 (when I was HSP director)—but by the same expansive rules of what to list, we 

actually published 13 such actions in 1997 alone, and more than 70 during the first six 

years of the Clinton administration.  I understand OSHA’s frustration with “bean 

counting,” but the proper response to those concerned with quantity over quality is to 

emphasize the significance of what was done, not to grossly exaggerate the output in one 

period while ignoring the same categories in previous periods.   

 

Finally, I wish to make two points about the hazards of diacetyl.  First, Mr. Fellner stated 

during questioning from Mr. Bishop that “there is no dose-response curve with respect to 

diacetyl,” and that “in the absence of a dose-response curve, … as the Supreme Court 

indicated in the Benzene decision in 1980, that is insufficient to promulgate a standard at 

very low levels.”  I believe these statements are misleading at best, both as a scientific 
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and legal matter.  It would certainly be desirable to be able to know more about the shape 

of the dose-response function below the levels of diacetyl exposure that unambiguously 

can cause grave harm to those exposed—but it’s certainly not true that there is no such 

function.  It may be steeper at high doses than at low ones, and it may even have a 

threshold, but while we await such refinement there exists a wealth of information 

supporting the first-order assumption that (especially when extrapolating down by a 

factor of 100 or less) a linear function makes biological sense (see, e.g., Ref. 10).  I lack 

Mr. Fellner’s extensive training in law, but I will observe that the Benzene court faulted 

OSHA for “avoiding the Secretary’s threshold responsibility of establishing the need for 

more stringent standards” and avoiding its “obligation to find that a significant risk is 

present before it can characterize a place of employment as ‘unsafe’”—it did not focus on 

the precise showing OSHA would have to make to support any particular exposure 

reduction once it had shown (through quantitative risk assessment) that some control was 

necessary to reduce a “significant” risk.  In other words, OSHA does not have to know 

the precise shape of the diacetyl dose-response relationship if it wished to make the 

scientific and legal case (which I believe is, as they say, a “no-brainer”) that uncontrolled 

exposure to diacetyl poses a significant risk of material impairment of health. 

 

Secondly, Mr. Foulke’s testimony indicated that in 2001, following release of a NIOSH 

report, “OSHA promptly alerted its Regional Administrators and Area Directors to 

NIOSH’s findings and instructed its field personnel to look into the issue when 

encountering individuals working around butter flavoring in popcorn manufacturing.”  I 

was one of the 10 Regional Administrators at that time, and I remember receiving the 

NIOSH report.  However, I also remember being frustrated to learn shortly thereafter that 

Region VII had established an alliance with the Popcorn Board, in which it received the 

names and addresses of relevant facilities, but only in that Region.  I was dismayed that 

Region VII did not take the opportunity to ask the Board for the complete list of facilities 

nationwide, but was told (by my colleague and by the Assistant Secretary at the time) that 

if I wanted to know where the facilities were in our Region, I should “go get my own 

alliance.”  In effect, the OSHA leadership warned the field that lung disease might be 
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found where diacetyl was used, but offered no assistance in helping us determine where 

the diacetyl was. 

 
Conclusion: 

 

Less than 10 years ago, I was proud to be part of an OSHA that was “keeping up with 

workplace hazards.”  During the period 1996-1998, we had roughly 12 doctoral-level 

staff in Health Standards, and we put out three major final rules, the tuberculosis 

proposal, completed cutting-edge risk assessments for six of the most important PEL 

update chemicals, established the fiberglass and other enforceable product-stewardship 

agreements, etc.  Now only 2 or 3 health scientists with advanced degrees remain, and the 

output has plummeted, even though the scientific and procedural hurdles have not gotten 

any higher.  For example, the methylene chloride rule has one of the most sophisticated 

biologically-based quantitative risk assessments ever conducted by any federal agency, 

and we re-wrote the entire analysis for this rule in under 2 years. 

 
No one who has any expertise in regulatory science, economics, or process could 

possibly answer the question posed by this hearing (“Have OSHA Standards Kept up 

with Workplace Hazards?”) in any way but “no.”  The solution is not to complain about 

the need to do good science, but simply to get back to doing good science, like OSHA 

used to do.  

 
Thank you for the opportunity to submit my views for the record on these important 

public policy and scientific questions. 

 
 
Sincerely, 

 
Adam M. Finkel, Sc.D., CIH 
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